NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL)
RESOLUTION OPPOSING OFFICE OF THE COMPTROLLER OF THE CURRENCY (OCC) REGULATIONS PREEMPTING STATE LAWS
Adopted by the NCOIL Subcommittee on Financial Services and Executive Committee on November 19, 2004.
WHEREAS, on August 5, 2003, the Office of the Comptroller of the Currency (OCC) proposed regulations to broaden significantly the federal preemption parameters for state laws related to national banks, including predatory lending standards and visitorial rights; and

WHEREAS, these new OCC rules as proposed, and subsequently published in final form on January 13, 2004, seriously undermine the unique dual American banking system; and

WHEREAS, the regulations could result in a concentration of banking regulatory power in a centralized European-style system; and

WHEREAS, prior Congressional efforts to preserve a basic parity of competitiveness between national and state banks is ignored under these rules; and 

WHEREAS, the OCC has abandoned the Supreme Court’s preemption test providing that “states should not be deprived of the power to regulate national banks” in those instances where “doing so does not prevent or significantly interfere with the national bank’s exercise of its powers,” Barnett Bank of Marion County v. Nelson; and

WHEREAS, the United States Congress adopted the Barnett preemption test standard in the Gramm-Leach-Bliley Financial Modernization Act of 1999; and

WHEREAS, the newly adopted OCC rules would specifically preclude the states from enacting legislation pertaining to national banks and their operating subsidies, including those subsidiaries which are state-chartered, unless Congress has enacted specific state law standards, or if the particular state law has only an incidental effect on national banks; and

WHEREAS, the new rules would obliterate virtually all state consumer protections for national bank customers and leave them more vulnerable to deceptive trade practices; and

WHEREAS, as a consequence of this ill-advised OCC policy decision, all consumer complaints from the 2,150 national banks nationwide will be directed to one customer assistance center at the OCC; and

WHEREAS, this center accepts telephone calls only four days a week and has only approximately 40 staff members dedicated to this important task, and

WHEREAS, the Conference of State Bank Supervisors (CSBS) reports that  the states’ bank supervisory agencies and the states’ attorneys general employ nearly 700 full‑time individuals dedicated to the combined enforcement of consumer banking laws, and

WHEREAS, in 2003, the states’ bank supervisory agencies initiated over 20,000 investigations in response to consumer complaints, and many of these complaints were related to national banks and not state banks, and

WHEREAS, the established principle that states have a role in national bank regulation, the potential deterioration in consumer protection services, and the federal fiscal impact of the new OCC rules are all valid reasons for the OCC to withdraw the rules;
NOW, THEREFORE, BE IT RESOLVED THAT, NCOIL strongly urges the Office of the Comptroller of the Currency to withdraw the recently adopted rules pertaining to preemption standards for state laws related to national banks; and
NOW, THEREFORE, BE IT FURTHER RESOLVED THAT, should the OCC decline to withdraw the regulations, NCOIL urges Congress to overturn the OCC regulations by exercising its authority under the Congressional Review Act; and 
NOW, THEREFORE, BE IT FURTHER RESOLVED, that a copy of this resolution be sent to the Comptroller of the Currency John D. Hawke Jr. and appropriate members of Congress.  
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